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L Introductmn

T

--Complamts for both chlldren provided a clear mdacanon of how DE.C. desued to have the 1ssues-_. 2
she rarsed resolved In the attachment toD.C.’ s Cornplamt, DE.C. stated, “I don’ tknow ofa

_resolutlon to the problem » Likewise, in the attachment to C.C.’s Complarnt, she stated, “F do :

not know what to suggest fora resolutrort _ _ il .
On March 23 2005 tbe impartial specra_l_educatton heanng ofﬁcer was appomted to hear' 1
these due process Complamts On April 4, 2005, the hearmg oﬁicer conducted a telephoruc pre- |
hearing conference with the parent and counsel for the d:lstrrct At that pre—hearmg confereuce |
DE.C. clanﬁed the issues ‘she addressed in her Model Complamt Form Speolﬁcally, she made

the foliowmg allegations as to-her son D C

A That the district had not complied with or implemented a April 2004 -
' -+ mediated agreement between her and the district resulting in a denial of-
FAPE v , .

B. That the drstnct had falled to properly 1dent1fy D.C.’s disability resultmg in
. T an IEP that is not individually tailored to D.C.’s specific educational needs.--

LG That the most recent IEP dld not prov1de a least restnctrve placement for
D C

- .D.. ThatD.C. had been labeled a clanger to seif and others and that this label
: should be removed from ‘hlS educatlonal record. .

' 1:"&lthough the Model Complamt Form was dated February 22, 2005, the tmparual special education
due process hearing Officer appointment letter indicates that the 45-day timeline for the hearing expired April

|23, 2005. At the pre~hcanng conference April 7, 2005, the parties agreed that the 45-day timeline expired -

April 23, 2005.° Consequently, although the Model Complaint Form was dated February 22, 2005 it must -

'not have been reccwed by the distnet until March 9, 2005.

Page 3.of 33

[ B s e Y S ey e




N ("] [ye]

o 00 9 O W

10

11
12 |

i3
14
1s
16
17

© 18]

19

20

91
2
23
2
25

26

2'7

28

wir

E. That the drstnct’s functional behavmr assessment of D.C. was not supported

by documentation and consequently contnbuted to-the district’s alleged
. failure to provide FAPE.

o -—---—--o————-—----

F. That the district had farled to xmplementa c0mpensato service plan_
- resulting in the denial of FAPE. - - 24 : :

G. - That the district should be ordered tQ provrde. compensatory educatlon

: 1Snc}iuding remediation and out of drsu'mt pl"acement in the For Success -
choo :

For its part, the drstmct demed these alleganons and argued that 1t was ready and wrllmg'
to provide FAPE, but that it had heen prevented from so- domg because the parent has not

allowed D.C. to attend school 111 the dlstnct.

A. . That the drstnct had farled to comply wath a mediated agreement between
- the parent and the district resulting in-a denial of FAPE. , :

B.  That the district had f'arled to properly 1dent1fy CcC.s drsablhty resulting
** inan IEP that was not mdmdually tallored to.C.C.’s spemﬁc educatlonal
needs :

C. That the dlStI‘lCt had not properly con31dered an independent neurolo gical
- .. .evaluation resultmg ina demal of FAPE. _

" D. - That the dlstrlct should be ordered to-provide compensatory edueatlon
- including remediation and out of district placement in the For Success |
: _School :

Forits part the district demed these allegatlons and argued that rt was ready and wﬂlmg _
to provxde C.C. with FAPE, but that it had been prevented from doing so because the parent had | -
not allowed C, C. to attend school in the dtstnct _

At the pre-hearmg conference the district also moved for a continuance of the forty t' ive -

day tlmellne to cornplete due process in order to have arnple time to prepare for the hearing.

The parent dld not object to the request, and the forty-ﬁve day tnmehne was extended from April

23,2005 unnl May 16 2005.

On Apnl 14 2005 two weeks before the heanng was to start, the dxst:nct filed a Motxon :
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to lelt and Define Issues. The drstnct arranged for a special telephoruc conference with the
hearing officer. and the parent to dzscuss tl_reMotmn The parent expressed some concern about
having to respond to the drstdct_s -I“\d'otlon and prepare for the hearmg at the sam.e time. The
hearing officer offered her the opportnmty to have the hearmg postponed until mid-May in order
to give her ample time to both respond.‘to the motton and prepare for the hearing. The parent
chose not to contmue the: heanngand.responded to the district’s Motion on Apnl 21, 2005.

In its motlon, the drstrret argued that many of the due process issues had been previously

resolved erther through a March 17, 2004 Anzona Department of Educatron Ietter to the district _. '

in response to a A:lzona Department of Educatlon Exceptrona.l Student Semces Complamt ﬁled :

by the parent or by February 9, 2004 medratlon agreements entered into-by the distnct and the

Iparent After reviewing the Motron and the parent s Response the “hearing officer held that he
‘was not bound to follow the fi ndmgs in the March: 17, 2004, Anzona Department of Educatton
etter, but. would grve due deference to those ﬁndmgs Further, the hearmg officer stated that he
' would not drsturb tl‘e mediation agreements for erther student However neither medlatron

| agreement-purported to resolve all 1ssues b_etween the parties. In partrcular, D.C.’s mediation -

agreernent specifically listed six unresolved issues and stated, “the acceptance of this mediated

agreement is' co‘ritingen’t ‘upon resolution of the unresolved issues listed on page 5.” Hence, the -

- hearmg ofﬁcer held that the parties would be allowed to argue at the hearmg that partrcular

“issues elther ‘were or were not covered in the rnedlatton agreements.

* The hearmg took place Apnl 28-29 May 2-3, and 25, 2005. On May 3 2005 the parent

came to the hearing only to tell the heanng officer and the parties that her step father was in

critical condttlon an_d expected to die. Consequently, the hearing was_c,ontmued unnl May 25,

: * ?The district drd rtot argue in its Motion that some of the issues in the parent’s Complamts were barred _ .I
by any applicable statute of limitations. The district raised the statute ‘of limitations issue for the first time in

its closmg arguments on May 25, 2005.

3The district provrded no legal authonty either in- rts Motion or at the heanng to provtde gutdance to |-

- the Itearmg officer regarding the appropriate level of deference to gwe the Arizona Depanment of Education
_ ﬁndmgs o _ - , ,

_ Page 5 of 33
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_ psychologt-st, T W.t

20035, in order to allow the parent to attend to her famrly emergency The forty-ﬁve day trmelme
was llkemseextendecf to Iune 6 2005 At the hea.rmg, the dlstnct called eight witnesses: W M,

- .._...--.._.._..._. T

the current dlsttmt specml’ educauon admnmstrator KR. , a certified teacher of the vrsually
1mpa1red, LL. H. the: C H Elementary School nurse, L H., school psychologtst, JL.-D., , school

psychologtst,—W R. tEe: _ dtstnct dtrector of spec1al education, B.R. the lead school

afourtir, grade teacher, and S.5.C. a second grade teacher The parent called -

just one mtnes_l;)’lt an area dtrector of Specml educanon for the district.. The heanng officer
adwsed the parent that she could teshfy if she chose to do so; but she chose not to. Beginning .
wrth the first day of the heanng and on several occasions throughout the heanng, the parent .
chscussed a desrre to ca.ll aDr Texador but expressed doubt that she wou‘d be able to get Dr.’

Texador to come testtfy On the first day of the heanng the drstnct agreed that Dr. Texador

. could tesnfy telephomcally. On the second day, ﬂ'IlI’d and fourth days of the hearmg, (every

other day of the heanng except for the last ¥), the district had eqmpment avarlab!e at the hearmg
to aIlow Dr. Texador to tesnfy telephomcally The parent did not call Dr Texador to testlfy

Findings of Fact-
L . Dc
1. ‘ D.C.isan tl.year old boy who qualifies for and heeds individualized educational :

program (IEP) services under the Indmduals wrth Dlsabnhttes Education Act (IDEA)

_ 2., ‘ D C. suffered non—acmdental head trauma as a baby whlle iri the custody of his blOlO glca.l

mother At about six months of age he was removed frorn the custody of his blologlcal mother &

' by Chlld protectlve serv1ces He was placed in the custody of DE.C and her husband as foster

parents in July '1997. [n October 2001, he was adopted by DE.C. and her husbarid: . - -

' "May 25 2005, the last day of: the heanng, was reserved for closmg arguments Both partles had
rested their cases prior to May 25. : T e

Page 6 of"33




"selzures may appear to observers as stanng into space or day dreammg

3. The d1stnct has properly identified that D€ quahﬁes to recelve IEP services underthe |

caxegorx of_traumatlc bram mjury and other health unpmnnent He also suffers from seizure -

related actmty (muln focal SC]ZI.IIC dxsorder) Addmonally, he suffers from mild cerebral palsy,

E non—spwlﬁcanmety dgsorder tactlle defensweness and educat.lon problems See Exhxblts # 50 5

of short durat[on a.nd produce momentary loss of awareness Persons expenencmg these

5. D C also has a hean condmon, aortlc valve stenosm w}nch llm.lts hlS ability to

Dartlmpate m physwal actmtnes Because of thls condition he 1s unable to. pamc1pate m

_ competmve activities and should not be al!owed to‘play‘outsnde on hot days, .

I - CC.

6. . C.C.isan eight year old boy who qualifies for and needs IEP seryices ﬁnoer' the ID‘_IEA.._ %

7.~ CC.isD.C.s biological younger ha.lf brother. C.C.’s bio_logicai mqtp'gr had severe ot

substance‘abuse problems and was hospitalized in an inpatient rehabilitation faci‘lity'white she :

-was pregnaﬁt with C.C. _He was removed from the cusfody of his biological mothe'r dﬁe 'to ebuse

and neglect. He has been in the custody of DE. C a.nd her husband smce he ‘was aoout thmeen

‘months old. Like his brother DE.C. and her husband were ﬁrst foster parents to C C and then .

later adopted him.

.Page 7 of 33 _
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8. The dxstnct has. properly determmed that C.C. quallﬁes to receive IEP semces under =

categones of speech and language impairment and specific learning disability in wntten
language and reading comprchensron See Exhibits 1, and 15. He may also qualify under s
traumano bram mjuxy and other health impairment. See Exhxbxt 182 He suffers from attentlon:
deﬁcrt hyperactmty disorder, cerebra.l palsy, and is lega.lly blind in his Ieﬂ eye. “He a.lso suﬂ’em

frorn urine a.nd bowel mcontmence as a result of oerebra.l palsy. i e r

0. DC. and C. C ’s Hlstory with the Dlsmct 8

1o Both chlldren were enrolled at the dlstnct s F. Elementary School for tl"e 2001-2002

Education allegmg d1stnct noncomphance is specml educanon matters Durmg the 2002-2003

1l school year, the boys were enrolled at a non-district charter school. Durmg that year- the

Arrzona Department of Educatlon required the drstnct to 1mplement a correctwe action plan
related to the boys eduoatrons "The key mgred1ent of the plan was to oﬁ'er hold new IEP
meetmgs a.ncl to con51der any mput DE. C mi ght have TE gardmg their educanonal needs See
EXhlbltS 97 98. | | -

10. - Pursuant to the. correctrve action plan on February 21, 2003 the dlstnct held IEP

meetmgs for the boys while they were stlll em'olled in the non—dlstnct charter school A “draft” '

IEP was‘developed for C.C. and an mcomplete “draﬁ” [EP ‘was developed for D.C.

11.. The non-district charter school closed at the end of 2002—2003 school and in May 2003,

the parent en.rollecl the boys in the drstnct sCH. Elementary School The boys started at C.H. -

Elementery School on August 11y 2003. O_r_r August‘ 27, 2003—, IEP me_etlngs were held for b_oth

Page8of 33
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k. caused by lus mcontmence problems See Exh1b1t 6

eduoation- dcd\iities._ See Exhibit 83.

13. CC’s individualized h‘ealth care plan indluded a system:to have C C report totﬁe

‘school health oﬁice three tlmes a day to change his pull up in order to avord skin xrntatlons

3 N B g

14. On October 3 2003 CC’s IEP was written. D C’s IEP was not compieted until
November 17,2003. See Exhibits 11 and 65. DE C attended and pamcrpated in CC’s IEP
meeting, but she refused to partlcipate inD.C.’s November 17 ?003 IEP meeting in spite of
several attempts by the dlStI‘lCt to convmce her to attend and oartlclpate |

15‘ On August 12,2003, the second day of scbool of the 2003-2004 qchool year,, DE C.

called the C H Elementa.ty School to complam that C C had returned home the pnor day w1th

his pull ups soﬂed On the th1rd day of school, she called again complalmng that on the second

.day of school C. C had arnved at day care after school w1th soﬂed pants and that the dayr care

administrator at C.C.’s 'day care tho_ught the smlatlon was sen'ous enou'gh that she wrote an-

incident report about the soxlmg The school nurse then called the day care adnnmstrator in

- order to discuss the mater. The day care admnuscrator told the school nursé that there was no

. P'a_ge_Q of 33 ‘.
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incident report When DE C. dxscovered that the school nurse had called the day care center e

admmlstrator about the alleged incident report, she. mformed the nurse: thatshewasnot to calI

day care. DE C. then kept both children home ﬁ'om school unt11 At.gust 28‘ 003 " See

Testlmuny of School Nurse : = ,a—'_-;__"'

16. By October 2004 D C’s behawcr at school was detenoratmg. He was. spendmg an -

mcreasmg amount of time in the school ofﬁce ‘He was becommg mcreasmgly disruptlve in the

'classroom He was either hawng sexzures or falling asleep i in the classroom I—Ie womd lean over'

on his desk or Ile down on the floor and fall asleep. DE. C. senta note to h]S teacher asklng her
to keep h1m awake at school because he was havmg trouble sleepmg at mghL DE C observed
that D.C. complamed to her that school staﬁ‘ were | ‘tmng to kill me and suffocate me.” See
Testlmony of T:W. and Ehibit 21, | h

17" DE.C. became increasingly coneemed abeut_\uhat she believed was the school’s failinU

to keep a seizure mg and the reports of physncal restramts she had been heanng from D C. By

the end of October she was concerned that thc reports of D.C’s behavxor were getting Worse.

She contacted W M a dls'mct special educatlon adm1ms'£rator to discuss thes'e concerns. See

Exhx!:ut 21 s

SAt the- heanng, DE.C. chose not testify. She did not call the day care’ -administrator nor did she

atternpt to ad:mt ay coxrespondence from the administrator eontradxetmg the school nurse’s version of this | - -

mc:dent

SIn Ex]:ublt 21, whlch was a letter from DE.C. to the dlstnct dated November 13, 2003, DE.C. ‘also

suggests that because of concerns regarding the lack of keeping the seizure logs and the reports of restraints, |
she was afraid that D.C.’s neurologist or cardiologist might make a CPS referral on her for allowing D.C. to

be placed in an unsafe school situation. She does nat indicate when or whether she ever communicated that
concern to the district prior to the November 13, 2003 letter. DE.C. did not call a neurologist or cardiologist

as a witness at the due process hearing nor did she move for.admission any letter or other communication from g

any neurologlst or carduologmt expressmg concerns about D.C.’s treatment at school.- . _

Page 10 of 33"
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18. . On October 29, 2003, the scho_o__l nurse completed a form titled “Sespected Child -

believed it had a statutory duty to report the dxsclosure the completed form was then sent it as a
referral to chﬂd protectlve services. See Exhibit 16

'.19. DE C: learned of the child protectlve services refetral and after October 31 2003 d1d not

I v, November 26 2003, Arlzona Department of Educatlon Complamt

‘ complamt from -DE.C. allegm.g that the district was not in ‘compliance with SpeClaI educetton

'matters relatmg to her sons. The complalnt raise ﬁve issues:

N..,_,_
D O .

|| sent to bed wnhaut dinner. Cf. Testimony of school nurse with Exhibit 16.

Abuse/Neglect Form.” D.C. had revealed to his teaehex%-that his mother had hit him two times
with his brother’s belt the p'revious night and. sent fmn éo bed.’ 'Apparently, he also revealed thatt‘
he had been hit on the back of his leg on the right Sldf: and that it d1d not still hu.rt_ The school

nurse exammed D. C and found no physwal ewdence of any mjury Because the dlstnct :

allow elther boy to return to school : Smce that nme the boys have not retumed to school and

3 'v"""

have been home schooled by DE O

20. . On November 26 2003 The Anzona Depart:ment of Education received a formal -

“i,." Whether the dlstrlct provxded the boys FAPE from May 14, 2003 to the
 date of the complaint; -

oL Whether the district provxded access to the boys complete educatlonal
records as requested by the parent; -

' it is interestix_lg to note that at the due process hearing during direct examination, the school nurse
testified that D.C. had told his teacher taat his mother had spanked him with a belt and sent him to bed without .
dinner while the Susgected Child Abuse/Neglect Report Form does not mention anything about D C. being

S sAlthough DE.C. chosenot to testlfy at the due process hearmg, she did make unswom comments that
she is physically incapable of spanking a child because of personal health i issues and that the ensumg CPS |
mvestlga‘hon detenmned that T.he charges were unsubstantiated.- - -~ - -
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1| See Exhibit 30,

23

ii. Whether the dlstnct assessed D.C. inall areas of suspected dlsabxhty

iv.  Whether the dtstnct addressed the unpact that the boys medical issues
have on their education; and

v.  Whether the dxstnct heId an [EP meetmg on November17 2003 for D. C
wlthout pa.rental parttctpatton._.._ T

21. On March 19, 2004, an Arizona Depa.r‘tment of EducatiOn Complaint Invcstigator issued

ﬁndmgs regardmg each of the ﬁve 1ssues in the parent S complamt See Exh1b1t 30

22. As to the issue of whether the dlstnct had prowded the boys with FAPE from May 14

2003 to the date of the complamt, the mvesugator gave a very detaﬂed hlstory of what happened :
in the boys’ s educahonal programs and concluded that the district dld not prowde FAPE to D. C

from August 1 1 2003 unnl November 17 2003 and did not provide FAPE to C C. from August

‘1 1, 2003 urml October 3, 2003 August 11, 2003 was the date the boys were enrolled at C. H

' Elementary School November 17 2003 was the date D.C’s IEP was completed, and October 3,

2-3 . | As to the issue of whether the dlstnct provrded access to the boys cornplete educat.lohal _
records as requested by the parent, the investi gator found that it had. See Exhibit 30 .
24 . Astothei issue of whether the dtstnct assessed D. C in all areas of suspected d1sab1.hty

the investigator foend that is had not. In particular, the investigator found .that the parent had

requested an Independent Educational Evaluation by a psychologist with a background in 5=

‘neurology, but had never received one. See Exhibit 30.
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3 ‘26 TAs to the issue of whether the dlsmct held an IEP meeting on Novemberl A 2003 for
. ‘vxolatlon of the IDEA because the dxstnct had made several attempts to convmce the parents to
S 27 Gener&ly, the complalnt mvestxgator s factual findings are detatled and thorough and do 1 -

- hearing officer adopts the factual findings from the complaint investigator’s report.

this allegation because it did not have enough evidence to conclude otherwise is faulty. Because the district
- bears the burden of proving compliance with the IDEA, a lack of evidence should lead to a conclusion: that | .

_ mvestlgator gave in the language queted above, it will be in compliance.

25.

have on their ecfucauo _tﬁe mvest:lgator found that there was not enough evidence to support the

allegatmn and thetefbre.foundthe dlstnct to be in. compllance The 1nvest1gat0r went to say,

[h]owever tins mvest).gator found that not all of the team members have the same
understand:mg,of the:role of IHIPs [individualized health’plans] . In the future
[the district} must enure that: a) when IHPs are included in the IEP under Related
. Services; therrthe school is: respons1ble to implement it, make i[t] accessible to

. each provxder and make each teacher informed of his or her specific
responsibilities related to implementing the child’s IEP and the specific
‘accommodations, modifications, and supports that must be provided for the child
in accordance with the IEP, and b) the student’s IEP is understood by all -
providers and clearty wntten to-describe the level of the agency’s commmnent of -
Tesourges. :

See Exhibit 10285, |
D. C without parental pa:t101pat10n the mvesugator found that it had but that it was not a :
' _ partlclpate in the IEP. See Ethbxt 30.

not appear mconsnstent w1th ev1dence presented at the due process heanng Consequently, the g

V. Mediation

~ ’The hearing officer notes here that although this issue was not speciﬁeally addressed in his |.
Conclusions of Law, the complaint investigator’s legal conclusion that the district was in compliance as to

the district was not in compliance as‘to this issue. . The remedy; however, to this vinlation is simple.’ If the b
district merely ensures that all district® personnel understand and follow the directions ‘the compfamt
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28. i In December 2003 DE €. requested that the distnct enter into medlation to resolve the

. specm.l educanon dlsputes she had with the dlstnct regardmg her sons. See Exhibits 24, 26, and

106.._..The' distnct.-accepted.the parent’s offer to mediate the i issues. See Exhibits 26 and 106.

1 __2'9.__ OnIanuarg 22 2004 DE .C. and the representauves met with'a medlator and were able to :

: 31gn medlattod agreement regardmg C. C See Exhlbit 27. The parties met agam on January 28

| and. Febmaty 9; 2004 anc[ sagned a medlatlon agt‘eement for D C. See Exlu’olt 68.
. 30. 'I'he medlation agreemen. regardmg D C. spemf' cally leﬁ um'esolved issues relatmg to-
the 'CP_S cornplamt, d_lSClpllIle, and alleged mzssmg record_s as well as amee:mg with the district

. superintendentf"'It ‘madé acceptance of the"medi_ated agreement _f‘contingent upon reSolution‘of

the_utl_resolved issues. . .” With that caveat, it otherwise purported to resolve a number of

issues betiveeil-the parties. 1t provided for a sel f;contajned_'plaoement at ajlocation to be decided | ;
- by the pareilt after coii_sult_ation with .tlhe district. It provided for an aide to "assiet'io the * |
'_ir'npleinenta_tion of the agreement‘ It orovided more_‘eﬁctens'ive medical cohsiderations manilvvere'
:iiicluded in the‘previous. indivi‘dualized health care plan. It modified tlie echoc_}l schedole to " 8
accommodated DLC."S medical needs and provided for. specific direction in o,rder -t.o.detenhirie- A

‘when it is too hot for D.C. to be outside. Finally, it provided for procedutes to _-i_mprove ‘-

commumcation between the school and the district. See Exhiblt 68.

-3]_. The medlatlon agreement regardmg C.C. did not pu.rport to resolve all 1ssues between the ‘
~ parties, but unlike the agreement régarding D.C., it did n_ot specifically 'leave _any issues .

'unres'olved either. It provided fora. self- contained classroom placement for academic 1:raini'1o'ﬂr

w1th music, physxcal edueation art, lunch and other activmes in a meinstreamed setting It .

_ resolves 1ssues regardmg cc’ 'S visual rieeds. It provmed for a. mucl' mere detalled toxlet

. Page 14 of 33
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_1nd1v1duahzed health care pla.n which with this addltmn was to remain in effect. Finally, it .

;---_not specxﬁcally llst educatlenal goals and objectlves See EXthlt 27. 3 ek

'pathelo'gist The IEP team for C.C.’s IEP'eonsi'sted' of DE C,a regtllaf education'teacher a

33, The pa;itles agreed that the selI-contamed classroom placement in the Apnl 15,2004 -
_of his April 15,2004 IEP were not as DE C. argued, “goals and objectwes to match the Current '

'deferent 7 See E}d’]iblt 81 The goa.ls and objectives of Lhe Apnl 15 2004 IEP were included in

| trammg plan than. prewously adopted by the dlstnct and 1ncorp0rated it mto the existing :

SPESRL L

prowded; for procedures to 1mprove commumcaﬁons between the parties. The agreement dld

VI. Fmdlngs after the Arizona Department of Educatlon Corrective Acnon Plan and
Mednatmn Agreements

" On Apnl 15, 2004, DE.C. and the dlstnct met to develop IEIPs for both boys See i

_ Exmb;ts 32 and 72. _The_ IEP- team for D.C. con31sted_ of DE.C., a regu.lar education teacher; g

|l special education teacher, a district representative, ah-educatioria!_ psychologist, a physical |-

there.ﬁi_st-, two nurses, a behavior epeeialist an occupational therapiet, and a speech and Ianguage’ 2

specxal educatlon teacher a dlstnct representanve an educatmnal psychologxst an occupatlona.l

theraplst a school nurse , a pr1nc1pal and an asmstant pnncxpal Id.- DE. C. not only pmt:c:pated ;

n these IEP meetmgs but she was a very actwe partlclpant of these meetmgs More
specnf cally, the goals and Ob_] ectives of D. C s IEP were the dlrect result of DE C s suggestlons
See Exhlblt 179.

placement was the least restnctive ermronment for D C Addmonally, the goals and Ob]CCtI'VCS

academlc levels of [the school s] self-contamed classroorn even though . . D C S, needs were
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35 In response to the corrective action plan included in the March 17; 2004 Ietterﬁonf&
' Arlzona Depa.rtment of Educatlon the parties attempted November 30, 2004 to formuIate

~ corrective action plans for both boys See Exhrbrts 41 ,41A, 42, 80, and SO(A) The plans for

'sch_ooI- i _ . | ¥ » '"""

both boys purported to provrde compensatory educatron to both boys in an amount of trme equal i

to the amount of time they were deprwed of educatronal services. It is unclear from the ﬁwe of

: these plans whether these compensatory services ‘were to be prov;ded by pullmg the boys out of

therr normal educatronal programs or whether they were to be provrded :duﬂng hours ommde of
‘those plans.'

36. - There was .no Ie'vidence' presented to the hcaring officcr t_llat.the_distriet ‘he'lieves that D C.
is ‘a danger to himself or others. Several -wit'r.resses. denied th'at the district had any such belief, *

Therefore the drstnct does not belreve that D: C lS a danger to h.rmself or others

. 37. There was no evrdence presented to the hearmg ofﬁcer descnbmg what kmd of

placement the For Success School could-provrde, wh_ether they c_o_uld proy:rde _erther boy witha |

~~ '°The hearing ufficer has the impression that the district intended to provide the compensatory |
education by pulling the boys out of their normal educational programs, but he is-not sure that is the case and |-
does not have the benefit of a transcript of the testimony of the witnesses. Rather than take the time to listen
to much of the approximately twenty-eight hours of téstimony to determine if any of the testimony addressed
this, the hea:mg officer will makc conclusrons of law and craft an order that will apply cither way.
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‘Education Complamt Investrgator was never completed because DE CLWWDG

' d.lstnct and thereby made D. C unavallable for assessment. =

.
(o)}

restnctlve exmronment

: 38._ ~ The functlonal behavioral assessment of D.C: ordered by the Anzona Beparfment of

._-ﬁ'om the

39_. : At the due process heanng in this matter, DE C didr not present any ewdence thatthe ks

' dxstnct had not. properly consndered an mdependent neurologlcal evaluatlon for C. C resuitmg m |

a demal of FAPE
- . Conclusion_s of Law
i. ~ The hearmg ofﬁcer has. Junsdlcnon to hear the due process heanng apd to resolve the -

xssues presented therein pursuam t020 U, S C § 1415(f)( ) and 34 C F. R §300. 506

I Borden' of Pro'of
2. The dxstnct bears the burden of provmg compllance w1th the Indlviduals with Dlsablhues
Educatlon Act (heremaﬂer IDEA codxfied at20 U.S. C § 1400 et. seq )- Searrle School Dzsr V.

B.S., 82 F.3d 1493 (9th Cir. 1996)

L The ]])EA

3. Two of the express purposes of the ]DEA are-- -
: “to ensue that alI chlldren w1th dlsabllltles have available to them a free” _
and appropnate public education that emphasizes special education and related

services designed to meet their umq;ue needs and prepare them for employment
and mdependent hvmg; [and] : :

" Pagel7of 33
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20 US.C. § 1400(d)(1).

=i

to ensure the rights of chrIdren wrt‘n‘“ drsabrhttes and parerrts of such
children are protected. - B :

4. Further when Congress reauthonzed the IDEA, 1t spectffcalI)gfound that

T SR SRS T e

s

. the educat1on of clnldren with drsabrhtles can be made more effeetrve by— :

A (B) strengthemng the role of: parents and ensunng that famllres of such
~ children have meaningful opportunities to parncrpate in the education of their g
clnldren at school and at home [and] . '

_ (5} prowdrng appropriate specral educanon and related services and euds
and supports in the regular classroom to such chrldren whenever possible.

20U S. c § 1400(0)(5)

: 5, Congress has decrded to meet these goals by creatmg an elaborate system of procedural

safeguards and due process requrrements in rhe act. .S‘ee generally 20 U S.C.§ 1414 13:

6 Perhaps the ultlmate procedural safeguard in the act is the nght for afor-either a parent
. Ior school to request an lmpartlal due process hearing “wrth respect to any matter relatrng to the :

_ 1dentmcatron evaluatron, or educatronal placement of [a] child, or. r the provrsron of a free and

approprtate pubhc educatron to such chrld ” 20 US.C. § 1415(1)(1) and (b)(6)

Iv. Application'of'Statute of Limitations

7. Dunng the dlstnct S closmg a.rgurnent, the drstnct raised for the fi rst time the clarm that

i many of the parent S, clauns are tnne barred because they arose pnor to the applrcable statute of

- Page180f33 |
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hmltatlons See Transcnpt May 25 2005 at 52-55 Nelther the current IDEA nor state statutes

set *‘orth any particular statute of llmltanons for brmgmg due process claJrns The district c1ted

S.V.v. Sherwood Schoot‘ D:stnct 254 F. 3d 8‘?‘? (9“' Cir 200 I) for the proposition that because the|.

IDEA dld not speclfy a statute of hmltanons-,the court ‘“must determme the most closely

analogous state statute- of 1umtat10ns and. appIy that statute ‘unless it would undermme the

policies of the IDE 7 Id. (cr:mngngston School str 82 F. 3d 912 915 o Cir. 1996))

The dlstnct suggested that the most analogous state statute of lm'utattons wasA.R.S § 12-.

541wluch is the one year hmltatlon for claims of ltabzhty ansmg out of statute. The dlstnct then |
_suggested that the heanng officer a.ltematlvely might want to cons1der the two year lumtatlon
_ found in A R.S. §12- 542 whlch applles to personal injury claims.- The dlstnct did not offer any

! eAplanatxon why- it did no_t raise a’stamte, of limitations defense prior to its closmg‘argum_ent. _

On March 27, 200_% the hearing officer sent a letter to the parties informing them of his

_ appomtment In that letter the hearmg officer explamed that a pre-heanng conference would be

held and that two of the purposes of that conference would be:

: [1] To confirm whether the model complamt forms dated F cbruary 22,2005.by
- DE.C. outline the issues she wishes to raise at the hearing and, if not, what other - :
~:zdditional legal and/or factual issues are to be presented concerning the students.
" No new issues will be allowed to be asserted at the diie process hearing, absent
good cause why mey were not raised at the pre-hearing conference; [and] .

" '[2]. Whether either side intends to raise any procedural issues; for example,
Junsdmnon of the heanng officer, other necessary partles notices, etc.

See Heanng Officer letter to partles of March 27, 2005 at 2 (emphasxs added)
Afcer a lengthy pre-hearmg conference at whlch nelther party ralsed any procedural

issues,_the hearing officer sent a letter to the parties that outlined the issues that coul_d be raised

 at the due p'ro'cess hed'rin'g. The hearing officer then included the followlng paragraph:
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The hearing oﬁcer acknowledges that many 1ssues have been ralsed in
these matters and that the hearing officer’s outline of the issues may be .

. incomplete. The hearing officer believes that many if not all of the facts alleged in
‘the model complaint form fall under one or more of these allegations. Absent a
showing of good cause, the hearing officer will not allow any issue to [be]
addressed at the:due process hearing that is not oiitlined above or 0therwzse

. ,mcluded in the maodel campla:m farm :

See Hearmg Ofﬁcezictter to partles of Apnl & 2005 at2-3 (emphasw added). In the same letter

to the parﬂes the heanng officer noted that

, [t]ke d:smct zmﬁcated that it may submu‘ a brzef regardmg how JSar back me
_parent should be able to raise issues and may have another brief as well:
Consequently, the parties may submit briefs provided that they submit thcrn soon
_enough that the other side has an opportunity to respond prior to the hearing. I
will not grant a continuance of the due process hearing over the objectmn of the -
non-mowng party in omer to gwe a party time to submlt a brief. )

See Id. at4 (emphaSIS added). ]'.romcally, the dlStl’lCt did not spemﬁca.lly raise any statute of
llmltatxons defcn.:.e at the pre-heanng conference The heanng officer concluded the ApnI T
2005 letter with the following paragraph
If elther ‘party has any questions concerning any of the foregomg pomts
please call me immediately (after making arrangements for the other party to be -
conferenced in the call).so that any uncertainty, confusion or ambiguity that mlght
exist can be promptly addressed. Both parties will be. given the opportunity to .

state any. objection, correction or supplemematlon to this letter at the outset of the
- due process hearing. . -

Id. at 5. Although the district did initiate a conference call with the hearing officer and the ~ -

' ;ﬁarent on April 14, 2005, no mention was made of any statute of limitations defense. Atthe . .

.beginning‘of the due probess hearing on April 28, 2005, the district did_not express any desire to

“state any objection, correction or supplementatmn to [the] letter

- On Apnl 14, 2005 the dlstnct filed a Motion to Limit and Deﬁne Issues The dlstnct
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attached. erght exhrbrts to the nine page Motion. Nowhere in the Motien does the drstnct raise

' any stamte ofhmrtatrons defense..

A.ﬁe::four days of hearmg, the hearmg was récessed 22 days to allow the parent to attend

to a.famxl} emergency Then on May 25, 2005 the drstrlct rarsed a statute of lumtatlons defense Sl

ﬁ)r the ﬁrst.nm The parent who represented herself and was not an attomey had no adequate

: response to the statute of hmrta'aons defense Had she been grven suﬁicrent notice of the -

defense she nnght have been able to consult wrth an atromey or an advocacy group t0 respond -
to the defense. Perhaps she would have come up wrth an. argument that the statute of hmrtatrons

shoald have been tolled for some reason. Perhaps she could have argued that it should have

g heen tolled whrle her admmrstranve complaint was consrdered by the Anzona Departmert of.’

_Educatlon Perhaps she could have argued that it should have been tolled while the partres were

in rnedratron Perhaps she could have argued that the statute of hrmtatrons was restarted by the

- Asset. Managemenr Coer LLC v. Brendgen and Taylor Parmershrp, 193 Anz 126 970 P 2d 958
-(App.- 1998) (referencmg-common law pnncrple that lrmrtatlons perlods restart when a debtor
| acknowledges an mdebtedness and agrees to repay 1t) Unfortunately, by wartmg unt:l closwg

_ arguments to raise the defense, the drstnct denied the parent the opportumty to prepare a

response. '

"8 According to Uylemanv. D.S. Rem‘co; 194 Ariz. 300, 981 P.2d 1081 (App. 1999),

" [tlhe statute of limitations is an afﬁmlatlve defense that is walved unless raised.
- . Dunn v. Progress Indus., Inc., 153 Ariz. 62, 65, 734 P.2d 604, 607 (App 1986).
Rule 15(a) of the Arizona Rules of Civil Procedure provides that a party _"may_
. amend the party's pleading only by leave of court" and that "[Ijeave to amend "
“shall be freely granted when justice requires.” The trial court has discretion to
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szfenm 194 Ariz. at 302 3 981 P.2d at 1083—4 In tl:us hearmg, justice does not require

: "allowmg thed.lstnct to raise a statute of Imutat:ons defense.for the first time in its closmg

- requests for due process to be alerted to posmble statute of lumtatxons defenses the fact that the P
9 dlstnct had many oppommltles to raise the defense before 1t did, and the fact that federal -
| 10 timehnes requlre CXpCdlthUS resolutlon of due process matters (e g 34 C. F R. § 300.51 1),

s 11___ . _]llSthB reqmres aconclusnon, that the dlstnct w&ved its statute of lmutatlons defense by falhng

- to raise it before the due process’ heanng began Havmg concluded that the district waived any_,.- _::

statute of limitations defense in this matter, it is unnecessary to conclude what partxoular statute.

~of limitations _appli'es to special education due‘pi‘ocess complaints in Arizona. ~ . . ; o

171 V.  The Effect of the Child Protective Services Complaint

19 9. Underlymg many of the issues DE C has raLSed in th.lS matter is the chjld protect.we ‘
.20 || services complamt DE C has argued that “the CPS referral [regardmg D.C. ] was pumtwe
21y think- it was a way to get rld of problematlc students, and it worked .. ."for,the _dlsmot.for avery' o

long time.” See Transcript, Closing by DE.C. at 116, 11. 5-11, May 25,2005: The_im;alic_atioa__

;5 from her argument is that the district made the CPS referral regarding thealleged abuse of D.C. -
4" - - SR T
25 with the intent to scare her into withdrawing both studehts‘from the district' and thereby free the | #

26 | district from havmg to wonc w1th two d1fﬁoult chlldren and a dlfﬁcult demandmg parent. If this
27| contention were vahd it mi ght lead to an argument that the djstnct eﬁ'ecnvely denied T*‘APE to

Page 22 of 33 |
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- a cons1dered decision based upon a statutory obllgatlon to report. . See Fmdmg of: Fact# 18. -

ARS. § 13- 3620(A) The statute defines persons ‘who are reqmred to report child abuse in ati . A
" least three of thc followmg ways which apply to the facts here: l) [a]ny b nurse o vivho

: deveIOps the reasonable belret in the course of t treatmg 2 panent e 2) [s1 chool persormel -ho‘

b
=

'statute further protects persons who make reports under thlS sectlon by rna.kmg them ‘immune

children in question.” AR.S. § 13-3620(J).

both children_ by scaring the parent into withdrawing, the children by making a false CPS o

COmplairlt._._ i _ _ Pl ot : L i -,__;_,,

On the other hand, the district has argued that the decision to make the CPS refenﬁz_;vﬁg :

1 Accordmg to AR.S: §13 3620(A)

'Any person who reasonably believes that a minor is or has been the wctnn of
physical injury, abuse, child abuse, a reportable offense or neglect that appears to
- have been inflicted on the minor. by other than accrdental means or that i is not
explained by the available medical history as being accidental in nature ... . shall
immediately report or cause reports to be made of this information to a peace
ofﬁcer or to child protective services in the department of economic. security Aoy

develop the reasonable belief in the course of their emnloyment, and 3) [a]ny other person who
has responsrblhty for the care or treatment of the minor. 'A R.S. § 13-3 620(_A)(1),(.4), and (5).
The statute ma.ndates that reports of abuse ‘shall be rnade immediately by telephohe or in person -

and shall be followed by a wntten report vnthm seventy-two hours ” A. R.S § 13 3620(D). The

from any cml or criminal llablhty by reason of that [report] unless the person acted wrth mahce

or unless the person has been charged with or is -suspected of abusmg or neglecting the child or

10. In Arizona, a persoﬁ commits child abuse _by

' caus[ing] achild. .. to suﬂ'er physrca.l m]ury or abuse or, having the care'or- _
custody of a child . . . causes or perrmts the person or health of the child...tobe
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“injured or who causes or pen_nits achild. . . to be placed in a situation where the
person or health of the child . . . is endangered. .

A.R.S. §13-362%@) Anzona statutes also define “abuse” as

i the mﬂzcﬂono:: allowmg of physrcal injury, impairment of bodlly function oF —
f dtsﬁguremen‘eor the infliction of or allowing another person to cause serious -
.~ eémotional’ da"mage as evidenced by severe anxiety, depression, withdrawal or
- __untoward aggressive behavior and which emetional damage is dtagnosed bya-
" medical doctor or psychologrst . and is caused by the acts or omissions of an
individual having care, custody and control of a child.

A. R S § 8- 201(2) ThlS statutory framework is ewdence of the Arizona’s Legrslature s.intent to e

encourage the reportmg of suspected Ch.lld abuse and to protect those who make reports based

upon_rea-son_able_bg_l_lef in ordet_' to protect chtld_ren. . .

: ‘DE.‘C’SI a_rgu‘meht'then is that the nurse’s CPS complaint was no_'t based uoor_l reasonable o |
belief, 'but- was a malicious_ a'ttemott'o -.get her to withdraw her chitdren'from the distribt. She .
pbints out that “[t]here was absolutel-y no reason for that referral_. 'l;here were ho marks, no .
riothiué, and tJPS agreed, otherwise the); would have agreed to ihsfestt gate 1t’ Trahscrrpt, (-Zlosing_.
by DE C. at 116, 11. 6-9. The referral itself 1nd1cates that there was no observatlcm of any injury -
whatsoever on D C. DE. C s comments throughout the due process heanng 1ndncated that D C. |
told her somethmg very different about what happened at school when ‘ns teacher sa1d that he

accused his mother of l'nttmg hun two ttmes with his brother S belt DU C however chose not to

D C.’s version of those events was. Further although DE C. cross—exannned every drstnct

: wrtness she d1d not ava11 herself of the opportumty to ask any of them whether the dtstnct had »

ever reported any other parent based upon similar mformatlon She did not ask the nurse how '

-
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testify. Even in her unsworn comments and 1nsmuatmns durmg the heanng, she did not state _wnat o
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many CPS referrals she had made or had she ever not made a CPS referral based upon snmlar

mformatlon. She presented no ev1dence whatsoever that the CPS eomplamtwas mouvated by

mallce- Her only support for this assertion is Speculatlon that smce the complalnt occurrecl while

fOr those complamts

she was compla.lmng about health issues mvolvmg her chlldren, then’ 1tmusthave been retahatton__ :

© oo ﬂﬁ'd,w efw
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11 Because Anzona s mandatory reportmg statutes favor reporting and generally protect

reporters of abuse from cml and cmnmal penaltles as long as their behefs are reasonable and are

_made w1thout malice, the heanng ofﬁcer concludes asa rnatter of law that fora parent to

suceessfully clann that a school dlstnet has demed a student FAPE by soanng the parent mto

mthdra\mng a student based upon a false CPS report, that parent would have the burden:of

with malice. To conclude othervwse v'ould dlscouragc sohool oﬁiclals from n:-akmg CPS referrals

and frustrate the leglsl_ature s intent to encourage child abuse repomng. -

VL  The Approprlate Standard of Review for Complamt Investtgator F mdlngs of the
Arizona Department of Education :

12 Many of the issue_s raised in th'is due process hearing were also reﬁewed by the @ZOna

standard for the standard of review that an Arizona. 1mpart1al due process heanng oﬁicer should -

glve the ﬁndmgs of an Anzona Department of Educatxon Complalnt Invesu gator Both the federal.

of Mame faced a. snmlar dllemma n Donian V. Wells Orgunqwr Schaol D:smcr 3‘7 H)ELR 274

Page 2‘5‘of 33 :

showmg that the dJstnct made the CPS report with mahce The parent in this matter has not met

that burden.. Even If the report made here was margmal the parent has not shown that it was made| .

Department of Education Complaint Investj gator. S'ee Ftndjngs of Fact # 20-2;1' 'I‘here' isno Iegal |-

and state statues and regulatzons are sﬂent on the matter. ‘The Umted States Dtstnct Court, sttnct o
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' mvesugator s ﬁndmgs of fact and conclusions of Iaw the Court ﬁrst concluded that the heanng .

' : detenmnatlons of law.” Id. at Conclusron of Law# 21 cxtmg Grorosa V.| Umted States, 684 F 2d.

“||standard of revrew » Id- At Conclusron of Law # 72 Although dec1s1ons of the Umted States—““*

{|Court seems appropriate here.-._ Conseque_ntly, “T.hls hean_ng officer __concludes that the approprlate

20

e

D. Mame 2002) F aced wrth arguments that a Mame heanng ofﬁcer had to accept a complamt

officer ¢ possessed the power, and shouldered the respon51b111ty~ to make mdependent

o

176 179 (lst Cir. 1982) Next the. Court concluded that there Wwas 1o federal or Mame case

deﬁmng the standard of review the hearmg ofﬁcer should have glven the state complam :__

investi gator S ﬁndmgs of fact The Court concluded, “nothmg obllged [the hearmg oﬁicer] to A

"m“mdeed compelled —to: choosea

defer to the complamt investi gator S conclnsrons BeY

sttrtct Court Drstnct of Maine, have 1o precedenual werght in Anzoua, the loglc of the Don!an
starrdard of review for the 'ﬁndings'ofi ati Arizona Department of Education Complaint Investigator

is due deference. -

VIIL . Specific Issues Cutli_hed in_Hear'lng Officer _Letter; of A.pril 4;'2.005 .ﬁ'egarding D.C..
A %ather the- dzsrrrct had Inot complied .w.tth. or' :rrrpie;nertted an Apr:t 2004
. mediated agreement between D.C. ana‘ the district resuk’mg in-a denial of FAPE
13. The Umted States Supreme Court in Board of Educarron of Hendmck Hudson Cenrral
Schoor’ Drsmcr V. Row.’ey,-458 US. -1 76 (1982) determmed that.m order to provrde a free and
appropnate pubhc educauon (PAPE) under the IDEA, a district must adequately comply wrth the
procedures of the IDEA and the 1nd1v1duahzed educatron program offered must be ¢ reasonably

calculated to enable the chrld to receive educatronal beneﬁts ” Id. The Court further concluded
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that the “basic floor of opportumty prov1ded by the [IDEA] consists of spe01ahzed mstruetzons

e

and related services which are mdmdually desrgned to provide educatlonal beneﬁtto the .

hand1capped cluldren » Id

14. DE C. has argued that the dxstrtct had not complted w1th or unplementectarrApnl 2004
mediated agreement between D C.and the dlSl’.I’lCt resultmg in ademal of FA FAPE Because ey
acceptance of the mechated agreement was “contmgent upon resolutron of the unresolved 1Ssues . L

v 1t is arguable that the there is no medtated agreement for the district to comply thh. See

| Exhibit 68. Both the dlstnct and the parent however have taken posmons at the due process

12 heanng that mdlcate that they belleve that there isan agreement whether or not all of the

unresolved issues have been resolved. Because _the parties are now in agreement that the

EP whether or not it is actually attached to the IEP document:

15. Because DE C. has chosen to home school D. C and not rerum hrm to school the hearmg :

ofﬁcer concludes that the dlstnct has not been glven the opportumty to provrde FAPE pursuant to

Rowiey and comply wrth the Apnl 2004 medlated agreement See F inding of Fact #34.

B. . Whérkér thé district had failed to propér{y rdentngID C.’s disability resulting in
. an IEP tkar is not mdmdually tatlared to D.C.’s specific educatxonal needs.

16. D C s Apnl 15 2004 IEP is based upon pr0per 1dent1ﬁcat10n of D. C s dlsabrhtres See
Fmdmg of Fact # 3. Consequently, it is mdmdually tailored to meet hlS spe01ﬁc educattonal -

needs See also Fmdmg of Fact # 33
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C Whether the msr recent IEP did not provz ide a Ieast ra'mctive ptacemem Sor
e s iy N

e e ol - ey

17. Accordmg 0200 sc § 1412(A)(5)

[t]o the maximum extent appropnate children wnh dlsabﬂltles,. . . are educated -

. with children who are not disabled, and special classes, separate schoohng, or
other removal of children with disabilities from the regulér educational :
environment occurs only when the nature or'severity of the disability of a child is -
‘such that education in regular classes with the use of" supplementary aids’ and

' services cannot be achleved sa‘asfz;tctorll}r

20 U S.C. § 1412(A)5 ) Since the partles agreed at the ‘April 15, 2004 IEP meetmg that a-

self- contalned classroom placement of D. C was the Ieast restnctlve envuonment the

_ heanng ofﬁcer concludes that it is the least resmctwe enwronment*See F mdlng of F act

#33. Itis certamly lcss resmctwe tha.n D C current home schocl placement The parent
has prov1ded no ewdence to suggest that the For Success School could educate D C.4n the

least‘rest.nctwe envlronment_.- See F 1nd1ng of F act# 37,

- D. Whether D.C. had been labeled a danger to seU' and others and tkat this label '
' ‘ shou!d be removed fmm his etiucanonal record.

18.‘ Havmg found no ev1dence that the dlstnct has labeled D.C.a danger to self and others; asal

matter of law the dlstnct ca.:mot remove a label that does not exist. See Finding of Fact # 36

E. Whether the district’s functional behavior assessment ef D.C. was not supported

by documentation and consequently contributed to the dtsmct S alleged failure to Fe

provzde FAPE
19. Havnng found that the dxstrlct was prevented from completmg a functional behavmra.l

assessment on D.C. by DE;C. _removmg her son from the district end making Inm unavaxlable to |
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the dlsmct, the Iack of such of assessment does mean that the district failed to provrde D.C. with

FAPE..See e Finding of Fact #37 PRt e

: F . Wkether the district had. faded to z‘mp!emem a com,pensatary service p!an
ras‘uiang in the demal of FAPE'. _

20..... _Although the dlStI'ICt cannot mplemenra compensatory educatron plan for a student who is | -

not enrolled in the district, the compensatory ser\_nce plan adopted may have one flaw that merits

lldiscussion here.

21. CompenSatory education isan equitable' remedy vParents of Studear.W V. qu:alfup

. Schoo[ D:sr No: 3, 31 F.3d'1489, 1498 (9"‘ Cm 1994) Its purpose is to prov1de students w1th

addrtronal spe(:tal educatlon semces to compensate them for lost special educatlonal services as a '
result of wolattons of the IDEA Although it could be appropnate to make day—for—day I
compensatton for ttme rmssed there is no obligation to do sO. “Appropnate relief is rehef
desxgned to ensure that the stt.dent is appropnately educated within the meamng of the IDc.A ? Id
at 1497 Based upon these standards the heanng ofﬁcer concludes that the compensatory g
educatton plans created by the district for both boys are appropnate as long as the plans provrde
day'-for-day cdmpensatpry educatton‘outsrde of their normal educatronal_ actmtles. See Fmdlng of
Fact # 35 | i | | .

22: On the other hand, 1f the compensatory educatlon plans provrde that day—for-day
compensatlon by pullmg the boys out of therr normal educatmnal actmtres then they are not truly
compensatory See Fmdmg of Fact #35. Essennally, the plans would then compensate the boys :
for past deﬁcrencres but t-.hey would find trme to do it by ta.kmg time away from the boys’ current

educattonal-prograrﬂs. Thus, in order to give the boys additional serv1¢es, they. would take away.
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school schedule:. :

from the educational semces the IEP teams have already detenmned are appropriate for the boys

et Rl e iy

{|Although tlus may not be as/| bad as 2 zero sum ga.m, it is not equrtable Consequcntly, thrs heanng

officer concludes that inc ord_er_:to truly c_ompensate the boys for deficiencies caused by thc

district’s IDEA violations, it must provide the compensatory services outside of the boys’ normal ~ |

” G Whether the dzsrnct should be ordered to provide D. C compensatwy education |
mc!udmg remedxatwn and out of d:strzct placement in the For Success School..

L. For Success School

123 'Although‘ the eﬁdence.is-mlclear-as to precisely 'wha't.kind of school the For .Su'cc':ess' 2

School is, the heanng ofﬁcer w111 assume that the school is pnvate school 34 CF. R § 300 403
sets forth a two-pronged test that governs when a dlstnct must rennburse a parent for the cost of a

pnvatc school placement DE, C S request for pnvate school placement for both chllcren faﬂs '

‘||both prongs of that test.. Accordmg to the regulation,

a court or hearmg ofﬁcer may require the [district] to relmburse the pa.rents for
the cost of that [private school} enrollment if the court or héaring officer finds.
that the [district] had not made FAPE available to the-child in a timely manner
prior to that enroliment and that the private placement is appropriate.

34 C:F.R. § 300.403. In spite of the tlistrict’s' fail_ure_ 10 i)rovide FAPE fora short.perio'd, in 2003, " |
the district has now offered both children FAPE. FAPE must be available “in a timely manner

prior‘to that enrollment.” Since neither child has yet to be enrolled in the For Su'cces's School end

_ because the d15tnct has offered both cl:uldren FA‘P‘: at least since November 2003 the Dlstnct has [

offered FAPE ina trrnely manner pnor to any enrollment in the For Success School

Consequently, the pa.rent s request fails the ﬁrst prong of the statutory test. On the other hand
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_ _educationplan of Novernber,BO, 2004 and _consistent with ConcIusions-of Law5'20-22. et gy

' ofﬁcer concludes that the dlstnct has not been g1ven the opportumty to. prov1de FAPE and comply

'_ 1nd1v1dually tanlored to meet his spemﬁc educauonal needs

R
. i

even 1f the heanng ofﬁcer were to conclude that the dlstnct did not offer FAPE in aﬂmelymarmer
pnor to prlvate sehool enrollment, the parent’s request fails the second prong of the regulatory

test. Before ordermg pnvate placement in the For Success School the heanng oiﬁcer would have ':
to find that thepnvate school placement is appropnate There is. absdiutelyr no evxdence before the ,

heanng ofﬁcer to show that the For Success School could prowde the c]:uldren w1th FAPE See o

Emdmg of Fact # 37 WlthOuI any ewdence whatsoever that the For Success Schooi could prowde L+
the chxldren with FAPE the parent S request for pnvate school placement must fail.
L | ()ther Compensato:y Educa;:on

24.- Thc district should prosfide D.C. compensatory education pursuant the cOmpensatot}- .

VL~ Specific Issues Outlined in Hearing Officer Letter of April 4, 2005 Regardizg C.C.

A W?;erher tke dzsmct had failed tv camp[v with a medmted agreement between tke
' parent and the district resultmg in a denial af FAPE. '

25. Because DE C has chosen to home school C C and not return hlm to school the heanng :
w1th the Aprll 2004 medJated agreement See F inding of Fact #34.

" B, " Whether the district had fa:!ed to progerly rdenrtjj: C C’s dzsabduy resultmg in
. an IEP that was not mdzvzdua!b: tadored to C.C.s specy" c educatmnat‘ needs. -

2%6. CC’s April 15, 2004 IEP 1s based upon a proper tdentlﬁcanon of C C S disabllmes '

although He may have other dlsabﬂlues as well See Fmdmg of Fact #8. Consequently, it is
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C Wherher the district had not properly considered an mdependem‘ neuro[ogzca[

27. - DE.C. presented no evidence that the district had not properlyr eons1dered an mdependent

! neurologlcal evaluation of C.C. See Fmdmg of Fact # 39. Further she dld. not argue this issue at

5 T thc heanng See e g Transcnpt May 25, 2005 98-109 Havmg next.her presented any ewdence- 1o -

: D Whether the district skauld be ordered to prav:de CC conq;ensarory educaaorr
co mcludmg remea'zatlon and out of district placement in the For Success Scftoot'.

28. For the reasons hsted in Conclusmns of Law # 23- 24 C C. 1s not entlt.led to placement in-

the For Success School but is enntled to compensatozy educatmn consnstent w1th Concluswns of

Law20-22 and24 L AR ’

: evaluarwn resulting in a denial of FAPE. ; __i_f

- 6RDE1"{
Havmg con51dered the evrdence presente'i at the due process heanng held ApnI 28-29
May 2-3, and 25 2005 and the arguments of the parnes | | .
IT 1S ORDERED THAT
1. The d1 strict shall provxde D. C‘ and C C. compensatory educanon services

consistent.with this Decision. .

2. DE.C.’s request that the nearing'efﬁcer order the enrollment DC and C.C. atthe

Fof Success School is denied

3. That the Apnl 15, 2005 IEPs for both D.C. and C. C ‘were properly 1mplemented

' they would prov1de the boys with FAPE and bcen in comphance w1th the IDEA.
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4. . DE C. must prowde notice to the district of her intent to re-enroll D C. and C Cin |7

B gl [t

the dlS'tI'lCt at least 30 days prior to the start of the 2005-2006 school year in order to rccem:lht: e

compensatory education services ordered i in this dCCISIOI‘L Fazlure to do so will result i in DE C

wamng the right for her sons to receive those cnmpensatory educatlon services

5. The dlstnct shall prowde.the parent, the heam_xg-ofﬁccr, and;',the Anzona'.

Department of ‘Education with a copy of the compieted traziscrip’_c of the hcarmg_as soon as it
becomes available: k PREN T e TT R R e
APPEAL

Should elther party choose to appeal thls decision, the ﬁnal adxmmstmtlve appeal may be__'

' obtamed through the Division of Specxal Educatlon Arizona Depanmcnt of Educatlon whlch gl ; :

shall conduct. an unpartlal rewew of the heanng

Such an appeal shall be aciépted only ‘if it is initiated within thifty-ﬁve days after the

demsnon of the beanng ofﬁcer has been received by the pa.rtles An extension of time for filing the |

appeal may bc graqted by the Dmsmn of Spc(nal Educatlon for causc Appeals must bc
forwarded to the Dlspute Resolutxon Coordmator Arizona Depart:ment of Educatlon Except10na1

Student Serv1ces 1535 West Jefferson Phoemx, Anzona 85007

‘ June 6, 2005

Impdrtial Due Process Hearing Officer |
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